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RESCISSION FOR INNOCENT MISREPRESENTATION 

In discussing the "rescission of contracts" on the ground of mis- 
representation, 1 a recent English writer makes the following state- 
ment : "In order to justify the interference of the court, . . . such 
contract must be executory, on one side or the other. If it has been 
fully completed by conveyance, or otherwise fully executed and 
exhausted on both sides, rescission will always be peremptorily refused, 
subject to the two exceptions mentioned below." 2 The two exceptions 
are: (1) "Where the misrepresentation was characterized by fraud"; 
(2) where "there has been a misrepresentation leading to error in sub- 
stantialibus, or 'essential error,' that is to say, where the representee 
has received under the contract something totally different, in sub- 
stance and nature, from that which was represented." 3 

Apparently the American law, following the opinions of American 
text-writers rather than the English view, is developing a different 
doctrine. 4 The Appellate Division of the New York Supreme Court 

1 Like so many of the words in our legal vocabulary, the word "rescission" 
as applied to contracts is ambiguous. In discussions dealing with the effects of 
misrepresentation upon purely executory agreements, it is often said that the 
representee may in a given case "rescind the contract," when all that is meant 
is that the misrepresentation entitles him to treat the agreement as a legal 
nullity. In such cases it would seem that upon a correct analysis we must say 
that the representee is as yet under no contractual duty to the representor, for 
he need do nothing, before action is brought, to "disaffirm" the transaction. 
Thurston v. Blanchard (1839, Mass.) 22 Pick. 18. He has, however, a privilege 
and a power to "affirm" or "ratify" the transaction, i. e. to turn it into a 
binding bilateral contract. This privilege and power are not subject to destruc- 
tion by the representor, i. e. they are protected by an immunity. On the other 
hand, "rescission" seems to have a different meaning in discussions of trans- 
actions not purely executory. If, for example, the representee has received 
something from the representor, his promise to pay for it seems to result in a 
contractual duty to do so. This duty, however, the representee has the privilege 
and power to destroy by tendering back what he received. The misrepresenta- 
tion alone is therefore no defense to an action by the representor. Dawes v. 
Harness (1875) L. R. 10 C. P. 166. So also if the representee is, as plaintiff, 
seeking to recover at common law the thing which the misrepresentation induced 
him to sell to the defendant, he must before beginning his action offer to restore 
what he himself received from the defendant. Wilbur v. Flood (1867) 16 
Mich. 40. In still other cases the "right to rescission" means the right to call 
upon the court of equity to restore the status quo, i. e. the condition as it was 
before the transaction in question took place. Here the representee need not, 
before action brought, offer to restore what he received from the representor, as 
the decree of the court will provide for that. Garner, Neville & Co. v. Leverett 
(1858) 32 Ala. 410. 

2 Bower, Actionable Misrepresentation, sec. 262. 

'The author treats the second exception as not fully established by the 
authorities. See sec. 264. 

4 Canadian Agency, Ltd. v. Assets Realization Co. (1914, N. Y.) 165 App. Div. 
96, 150 N. Y. Supp. 769. 
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in 1914 decided squarely that rescission of a fully executed purchase 
and sale of corporate stock would be granted in equity where the 
plaintiff was induced to purchase by misrepresentations innocently 
made. As the case arose on demurrer to a complaint which alleged 
misrepresentations but failed to allege fraud, the issue was squarely 
raised. The misrepresentations in that case did not result in "essential 
error," i. e. the thing received was not so different from the thing 
bargained for that it could be regarded as "totally different." This 
decision of the intermediate appellate court has now received the 
approval of the court of last resort in New York in the case of Bloom- 
quist v. Parson (1918, N. Y.) 118 N. E. 855, in which the plaintiff 
sought to recover corporate bonds which he had transferred to the 
defendant in exchange for the bonds concerning which the misrepre- 
sentations were made. While the complaint alleged fraud, the trial 
court found that the misrepresentations were innocently made. 5 In 
affirming the judgment of the Appellate Division, which had affirmed 
a judgment of the trial court granting rescission, the Court of Appeals 
relied entirely upon a line of New York cases, ending with the 
Appellate Division case referred to above. 6 Apparently in doing so 
the court was not aware that the English law was to the contrary, or 
that there is in fact only slight authority in the way of actual decisions 
for the general rule now laid down that "an action may be maintained 
in equity to rescind a transaction which has been consummated through 
misrepresentations not amounting to fraud." 7 With the exception of 
the one Appellate Division case referred to, the prior New York cases 
cited by the court do not, apparently, sustain the decision, except by 
way of more or less weighty dicta. 

The English law seems to be in a state which can hardly be described 
as ideal. It may be summarized as follows: 1. Innocent misrepre- 
sentations are not as such a defense to an action at law for damages 
for breach of contract. 8 2. They are as such a defense to actions for 

5 As these findings of fact had been affirmed unanimously by the Appellate 
Division, the question of their correctness was not open in the Court of Appeals. 

6 Note 4, supra. 

7 If the misrepresentations were made "fraudulently," i. e. not innocently, 
the bonds or their value could of course be recovered at law in an appropriate 
action. 

'Kennedy v. Panama, etc., Mail Co. (1867) L. R. 2 Q. B. 580. In that case, 
however, all the judges recognized that if the misrepresentation led to error in 
substantialibus, there would be a defense at law. Bower (op. cit. 231) states 
that innocent misrepresentations are now a defense to all actions on the con- 
tract, but apparently cites only dicta in support of the proposition. He relies 
upon the fact that under the Judicature Act "every court is now a court of 
equity." This hardly seems a sufficient reason for asserting that the rule at 
"common law" has necessarily been changed, although it is to be expected and 
hoped that under its influence the courts will ultimately adopt for the "legal" 
action for damages the principles applied in the "equitable" action for specific 
performance. 
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specific performance, except in cases in which it has been thought to 
be fair to grant specific performance with compensation. 9 3. They 
are ground for rescission if the transaction is not "fully executed." 10 
4. They are not ground for rescission where the transaction has been 
"fully executed." 11 

The decision in the case of the Canadian Agency, Ltd. v. Assets 
Realization Co., 12 was apparently based largely upon statements of 
text-writers who cite and rely chiefly upon dicta. 13 Indeed, some of 
them rely upon the very English cases which deny rescission where the 
transaction has been fully executed by the plaintiff. As a matter of 
sound policy, it seems only fair to compel a defendant to forego the 
benefit of a bargain which he has obtained by means of misrepresenta- 
tions, even though the latter do not lead to "error in substantialibus." 
If so, there seems to be no sound reason for making the distinctions 
found in the English cases. If we are to be consistent, the innocent 
misrepresentations ought, subject to the exception set forth in the note 
below, 14 to be a defense to all actions, whether for damages or for 
specific performance, in which the representor seeks to obtain the 
benefit of the bargain; they ought also, with the same exception, to 
be a ground for compelling him to surrender that benefit if the trans- 
action has been carried out in whole or in part. 

W. W. C. 



* Bower, Actionable Misrepresentation, sec. 342. 

^Flight v. Booth (1834) 1 Bing. N. C. 370; Redgrave v. Hurd (i88i, C. A.) 
20 Ch. D. 1. The action usually is "in equity," i. e. in the Chancery Division. 
Apparently it may be brought in the King's Bench Division when the character 
of the relief sought makes that the appropriate tribunal. 

a Seddon v. North Eastern Salt Co. [1905] 1 Ch. 326: Angel v. Jay 
[1911] 1 K. B. 666. Cf., however, Attorney-General v. Ray (1873) L. R. 9 Ch. 
App. 397- Apparently "fully executed" must be interpreted to mean "on the 
part of the plaintiff," and not "on both sides," as Bower seems to state in the 
passage quoted at the opening of this discussion. If this were not so, rescission 
would have been granted in at least one of the cases above cited. 

n Note 4, supra. 

58 The court cited, for example, 2 Parsons, Contracts (9th ed.) 775; Anson, 
Contracts (13th Eng. ed.) 172; Story, Commentaries on Equity Jurisprudence 
(13th ed.) 149. 

"This should be subject to the limitation that enforcement of the contract 
ought not to be entirely denied when the misrepresentation is of such a character 
that if the transaction is carried out the thing which will be received by the 
representee will differ from that bargained for only in a way which is unessential, 
and for which adequate compensation can be made by an abatement in the 
purchase price. In such cases, very properly, specific performance is refused 
only if the representor declines to make pecuniary compensation by abatement 
in price. Scott v. Hanson (1829, Eng. Ch.) 1 Russ. & M. 128; King v. Wilson 
(1843, Eng. Ch.) 6 Beav. 124; Hughes v. Jones (1861, Eng. Ch.) 3 De G. F. & J. 
307- 



